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Ms. Magalie R. Salas

Secretary

Federal Communications Commission :
The Portals, 445 Twelfth Street, SW. -
Washington, D.C. - :

Re: ET Docket No. 98-206, RM-9147, RM-8245
Dear Ms. Salas:
Enclosed please find for filing on behalf of EchoStar Communications
Corporation {“EchoStar”) an original and eight copies of EchoStar's Comments in the
above-referenced proceeding. Pursuant to the Commission’s request, EchoStar
submits these Comments in both hard copy and on computer disk.

Also enclosed is an additional copy of EchaStar's Comments, which we
ask you to date stamp and return with our messenger.
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SUMMARY

EchoStar Communications Corporation (“EchoStar™) hereby submits its
Comments on the above-c#ptioncd proposais (1) to permit non-geostationary satellite orbit
(“NGSO™) Fixed-Satellite Service (“FSS™) operations in certain segments of the Ku-band,
including the 11.7-12.7 GHz band, the 14.0-14.5 GHz bands, and the 17.3-17.8 GHz band; and
(2) to permit terrestrial use of the 12.2-12.7 GHz band for the retransmission of local television
and the provision of one-way data services on a secondary basis by Difect Broadcast Satellite
(“DBS”) service operators and their affiliates. These proposals correspond to petitions for
rulemakings filed by SkyBridge, L.L.C. (“SkyBridge™) and Northpoint chhnology: B
(“Northpoint™), respectively. Absent appropriate technical constraints o:; the préposcd NGSO
services, beyond those already proposed by the Commission, the proposed allocation w9uld
compromise and could significantly interfere with existing DBS and FSS services in the Ku-
band, and accordingly, should not be approved at this time. Furthermore, the Cornmission
should not allocate the DBS spectrum to a ubiquitous terrestrial service.

The 12.2-12.7 and 17.3.-17.8 GHz bands are allocated domestically and in Region
2 to the Broadcasting Satellite Service (“BSS™) for the provision of DBS services and their
associated feederlinks, such as those provided by EchoStar. The 11.7-12.2 and 14.0-14.5 GHz
bands are also allocated to the FSS, for which EchoStar also holds licenses. The importance of
these services cannot be underestimated. In particular, with over six million subscribers in the

United States today using the DBS bands, as the Commission recognizes, DBS is the closest

competitor to cable television for the provision of multichannel video program distribution

services. Accordingly, it is vital that the Commission protect both the current and funure

operaiiﬁn of these services. However, neither of the proposals made in this prdcccding provide
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EXHIBIT N

Federal Cdmmunications Commission, Sixth Annual Report, In re Annual Assessment
of the Status of Competition in Markets for the Delivery of Video Programming, FCC
CS Docket No. 99-230, 15 FCC Rcd. 978 (rel. January 14, 2000), available on Westlaw

(2000 WL 347568) and Lexis (2000 FCC LEXIS 250).

Exhibit N

_ FOR PUBLIC INSPECTION .

FCC000000469

P Page 425

By



Page 1

LEXSEE 15 foco red 3878

In the Matter ¢f Arnual Assessment of the Status of
Compecition in Markets Zor the Delivery of Video Programming

CS Docket Kc. 99-230
FEDERAL COMMUNICATIONS COMMISSION

15 FCC Red 978, 2000 FCC LEXIS 250; 19 Comm. Reg. (P & F)
456

1 G ke st e T

RELEASE-NUMBER: FCC 99-418
January 14, 2000 Released, Adopted December 30, 1999
ACTION: [~1] SIXTHE ANNUAL REPORT
JUDGES :

- b

By the Commission: Commissicner Furchtgott-Roth dissenting and issuing a
statement; and Commissioner Tristani issuing a statement

OPINION:

I. INTRODUCTION

1. Section 628(g) of the Commurnications Act of 1334, as amended
{"Communications Act"), requires the Commission to report annually to Congress
on the status of competition in markets for the delivery of video programming.
nl Congress imposed this annual reporting requirement in the Cable Television
Consumer Prortection and Competition Act <f 1392 ("1992 Cable Act") n2 as a means
of obtaining information on the competitivs status of markets for the delivery
of video programming. n3 This is the Commission's sixth annual report ("1999
Reporrc") submitced pursuant to Section €28(g) of the Communications Act. n4d

i
Fl
A
3
$
K
H

A. Scope of this Raport

nl Communications Act of 1934, as amended, § 628(g), 47 U.S.C. § 548{(g).
n2 Pub.L. No. 102-385, 106 Stat. 146( (1992},

n3 The 1992 Act imposed a regulatory scheme on the cable induscry designed to
serve as a transitionmal mechanism until campeniziosn develeops and consumers have
adeguate multichannel video programming alzsxnatives. Cne of the purposes of
Title VI of the Communications Act, Cable Jommunications, is to "promote
comperition in cable communications and minimize unnecessary regulation that

would impose an undue econcmic burden or. cable systems." 447 U.S5.C. § 521(6).
[*2]

n4 The Commission's previcus repcrts appear at: Implementation of Sectiem 18 FCC0O00000470
of the 1992 Cable Act (Annual Assessment 3£ che Status of Competition in the

Markec for the Delivery of Video Prograrming), CS. Docket No. 94-48, First Report
("1994 Reporc"), § FCC Red 74+Z (2894); Aannual Assessment of the Status of
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Competition in the Market for the Delivery of Videc Programming, CS Docker No.
95-§1, Second Annual Report ("19935 Repor:"), 11 FCC Recd 2060 (1996); Annual
Assessment of the Status <f Competition in cthe Markec for cthe Delivery of Video
Pfogramming, ¢S Docket No. 96-133, Third Aanual Report ("1996 Reporc"), 12 FCC
Rcd 4358 (1997),; Annual Assgessment of the sStatus of Competition in Markets for
the Delivery of Videc Programming, CS Docket No. §7-141, Fourth Annual Report
("1997 Reporc"), 13 FCC Rcd 1034 (1998), and Annual Assessment of the Status of
Competition in Markecs for the Delivery c¢f Video Programming, C§ Docke: No.
98-102, Fifth Annual Report (v189¢ Repor:®), 13 FCC Red 24284 (1998} .

2. In this 1999 Reporr, we update the information (*3] in our previcus
raports and provide data and informatior that summarizes the status of
competition in markets for the delivery of video programming. The information
and analysis provided in this report are based on publicly available data,
filings in varicus Commissicon rulemaking proceadings, "and information submitted
by commenters in response to a Nocice of Iaguiry ("Notice") in this docket. nS
To the extent that information provided in previocus annual reports is still
relevant, we do not repeat that informaticn in this report other than in an
abbreviated fashion, and provide refererces to the discussions in prior repeorts.

- T -

n5 Annual Assessment of che Status of Competitien in the Market for the
Delivery of Video Programming, CS Docket No. 9%-230, Notice of Inquiry ("
Notice"), 14 FCC Rcd 92617 (1999). Appencdix A provides a list of commenters.

3. In Section II, we examine the cable celevision industry, existing
multichannel video programming distributors ("MVPDs") and other program
distribution technologies and potential competitors to cable television. Among
the MVFD systems or techniques discussec are direct broadcast satellite {"DBS")
[*4] services and home satellite dishes ("HSDs"), wireless cable systems using
frequencies in the multichannel multipo:nc distribution service ("MMDS®) and the
instructional television fixed service "ITFS"), private cable or satellice
master antenna television ("SMATV") systems as well as broadcas:t television
service. We also consider other axisting and potential distributicon technolegies
for video programming, including the Internet, home videco sales and rentals,
local exchange telephone carriers ("LECs"), and electric and gas utilities. We
include these services and providers becauss they offer, or may ocffaer, video
programming or video programming in ceonunction with nonvideco services.

4. In Section III of this repoit, we examine market structure and
competicion. We evaluate horizental concentration in the multichannel video
marketplace and vertical integration betwezan cable television systems and
programming services. We also discuss compsatitors serving multiple dwelling unit
("MDU") buildings. We further address programming issues and technical advances.
In Section IV, we examine a limited number 2f cases where ccnsumers hava a
¢hoice between an incumbent cakle operatcr and another [*S] MVPD in a specific

‘market and report on the effects of this encry.

B. Summary of Pindings - _ FCC000000471

5. In the 1999 Report, we eéxamine the status of competiticn in markecs for
the delivery of video programming, disct.ss changes that have occurred in the
competitive environment over the last year, and describe barriers to competition
that continue to exist. Overall, the Repcrt finds. that competitive alternatives
and consumer choices continue to develop. Cable televisicn still is the dominant
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technology for delivery of video programming to consumers in the MVED
marketplace, although its market share continues to decline. As of June 1999,
g2% of all MVPD subscribers received their video programming from a local
franchised cable cperator, compared to ESY a year earlier.

§. The total number of subscribers tc bath cable and nencable MVPDs continues:
to increase. A total of 80.9 million housenolds subscribhed to multichannel video
programming services as of June 1299, up 5.5% over the 76.6 million households
subscribing to MVEDs in June 1938, This subscriber growth accompanied a 3.2
percentage point increase in multichannel video programming distributors’

. penetration of celevisioen households {*€] to B81.4% as ¢f June 1599.

7. Since the 1998 Report, the number cf cable subscribers continued to grow,
reaching 66.7 million as of June 1933, up almost 2% over the 65.4 million cable
subscribers in June 1998. The total number of noncable MVPD households grew from
11.2 million as of June 19%8 tc 14.2 million homes as of June 1999, an increase
of 26%.

8. Much of the increase in the growtl of noncable MVPD subscribersg is
atcributable to the growth of DBS. DBS eppears to attract Tormer caBle
subscribers and consumers not previously subscribing to an MVPD. Between June
1998 and June 1999, the number of DBS suhscribers grew from 7.2 million
households to 10.1 million households. DES subscribers now represent 12.5% of
all MVPD subscribers. There also have been a number of additional cable
overbuilds in the last year. While the Commission has certified new open video
systems, some OVS operators have converted portions of their gystems to
franchised cahle cperations. Over the last year, the number of subscribers to
and market shares of HSD and MMDS subscribers continued to decline. However, the
number of SMATV subscribers has increased this year, reversing a decline
exhibited the previous [*?] vyear.

9. During the period under review, cablz rates rose faster than inflation,
although the difference between the cable price index and the Consumer Price
Index ("CPI"! is not as great as in the pravious year. According to the Bureau
of Labor Statistics, between June 1998 and June 1999%, cable prices rose 3.8%
compared to a 2% increase in the CPI, whish measures general price changes.
Concurrently with these rate increases, capital expenditures for the upgrading
of cakle facilities increased (up 13.2% over 1598), the number of video and
nonvideo services offered increased, anc programming ¢osts increased (license
fees increased by 14.6% and programming expenses increased by 16.3%). In
addicion, the increase in labor costs ir ctaz communications industry is reported
to excead the increase in labor costs fcr 3ll industries combined by almost 2%.
We note that during this pericd, en March 31, 1599, rates for cable programming
service tiers ("CPSTs") were deregulatec by Congress. n6 We also note that cable
operators' pricing decisions may be affectad where direct competition exists.
Available svidence indicates that when an incumbent cable operator faces
head-to-head competition, it responds (*B] in a variety of ways, including
lowering prices or adding channels withcut changing the monthly rate, as well as
improving customer service and adding new services such as interactive
programming-. a

' FCC000
né See Sections 623(¢c)(3) and -ci{4): 47 U.5.C § 543(c) (3} and {(c) (4). 000472

10. The Telecommunications Act of 199§ ("1996 Act") n7 removed barriars to
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together with our discussion of high-powarzd Ku-band DBS providers. See 1998
Report 13 FCC Rad at 24323 Pel.

n2%6 This service is now called "Primeszar by DirecTV." DirecTV has convertad
20,000 PrimeStar customers to its high rowared service and has an ongoing
marketing plan to transition cthe remaining medium powered satellite service
subscribers to DireacTV. See hotp://www.primestar.com.

70. Subscribership. DBS remains cable's largest competitor, and DES
subscribership shows centinued growth. s of June 1999, DBS providers had over
ten million subscribers, an increase of approximacely 39% since 1598. n2s7

" Becween June 1998 and June 1999, DirecTV added 1,524,000 subscribers and
EchoStar added 1,234,000 subscribers. niS8 DirecTV is the ({*86] nation's
leading satellite telavigion service with more than 7.6 million customers as of
June 1999, and a 72% share of the domestic DBS market. n25% EchoStar had almost
2.6 million subscribers and 28% DBS market share as of June 1%99. n260 Analysts
estimate that DBS will have nearly 21 million subscribers by 2007. n26l There is
scme overlap, however, between cable anc DBS subscribership. Of the 60% of DBS
subscribers with access to cable, 24% subscribe to cable in additien to DES,
primarily tc receive logal broadcast signals. n262 -

n257 SBCA Comments at 7.
n258 hotp://www.skyreport.com.

n259% This includes approximately two million PrimeStar by DirecTV
subscribers.

n260 Carmel Group, Cable versus Satellite: Where's the Beef?, DBS Investor,
Sgpc. 1992, at 4.

n261 21 millien by 20077, SkyREPORT, July 13%9, at 11.
n262 SBCA Comments at Appendix B (1599 DBS Study 6").

71. DBS versus Cable., Differences betwean cable and DBS continue to diminish,
and some observers assert that consumers perceive CBS and cable to be
subgritutable services. n263 Beth DBES and cable operators offer videeo -
programming packages to subscribers for a monthly fee, and offer premium [*87]
and pay-per-view services. However, DBS subscribers continue to report higher
levels of customer satisfaction over cable. For example, SBCA cites a DBS study
that found "consumers who select DTH servize find it superior to any other video
service ... and for DBS subscribers, 90 percen: rated the overall qualitcy of
their satellite system as excellent or good." n264 J.D. Fower and Asscciates
rated EchoStar's DISH Network number one in customer satisfaction in the pay
tealevision industry in their 1289 Cable, Satellite TV Customer Satisfaction
Study. n26S

n263 AT&T Comments at 2. NCTA Comments at 1§.

1264 SECA Comments at 12. g FCC000000'473

n265 J.D. Power and Associates, Echofcar DISH Network Rated Number One,
(press release} September 1993,
Page 461
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two-way services, such as high-speed Internet access and telephony, possible.

'n318 Amendment cf Parts 21 and 74 of the Jommission's Rules wich Regard to
Filing Procedures in the Multipoirnt Distrizution Service and in the
Instructional Television Fixed Service and Implemencation of Section 309(j) of
the Communications Act - Competit:ve Bidding, MM Docker. No. $4-131 and PP
Docker No. 93-253, Report and Crder, 10 FCT Red atc §583, 9593 P7 (1995),; 1996
Report, 12 FCC Red at 4386 PS1 n.152.

86. The MMDS industry currently provides competiticn o the cable indusezry
- only in limited areas. For example, BellScuth provides competitive digital MMDS

videa services in areas in the southeast and GTE provides competitive digital
MMDS services in Heonolulu. Sprint Corporaticn and MCI WorldCom, Inc., have
acquired mest of the larger MMCS operatcrs over the past year, with the intent
of using the acgquired frequencies to provide two-way communication services.
Since (*109] the 33-channel analeg capacity of MMDS systems is generally not
competitive with that of most cable systems, MMDS subscribership has declined.
One analyst believes that analog MMDS video will eventually serve only rural
areas, but that digical videc subscribership will climb moderately and
high-speed data access through MMDS will grow rapidly. n3l9

n3l% Paul Kagan Assocs., Wiraeless/Pr:vate Cable Invescor, July 13, 1999, at
1l-2.

87. MMDS Households and Subscribersh:p. In 1999, the number of homes with a
serviceable line of sight to an MMDS operazar’'s cransmission facilities was
62,500,000, and the number of homes actually capable of receiving an MMDS
operator's signal ("homes seen") was 35,750,000. n320 The total number of MMDS
video subscribers fell from 1.0 million to 821,000 between June 1358 and June
1999, a decrease of 17.9%. Of the 221,0C0 subscribers in 1%9%, 721,000 were
analeg MMDS subscribers and the other 100,000 were subscribers to digital MMDS
services. n32l

n320 Paul Kagan Assocs., Inc., Wireless Cable Sub Count and Revenue
Projections, 199§-2009%, Wireless/Frivate Cable Invester, July 13, 1999, at 4-5.
The number of homes with a "servicakle line of sight" counts all homes which an
MMDS operator is licensed to serve with:in a particular license area, regardless
.of technical limitations such as signal strength or blockage by terrain. The
number of "homes seen,® on the other hard, is the number ¢f homes that MMDS
operaters have the technical akil:ty to serve. For more discussion, see 1997
Report, 13 FCC Rcd ac 1081 P74, fr.. 272. [*110] :

n321 Paul Kagan Assccs., Inc., Wireless Cable Sub Count and Revenue
Projections, 1998-2009, Wireless/Private Cable Investeor, July 13, 15%3%, at 4-5..

'88. Video Joint Ventures. Two MMDS operators, Nugentrix Spectrum Resgurces,

Inc. ("Nucentrix"), formerly Heartland Wirzless Communications, Inc., and
Wireless Cne, Inc., have anneunced jeint vencures with DBS cperator DirecTV.
According tc these agreements, the MMDS operator will combine its MMDS FCCO00000474

frequencied with DirecTV's satellite videc programming so that consumers can
receive local broadcast and cother channels with MMDS freguencies in addition to
DirecTV's full videoc service through a [BS dish. The local MMDS operator handles
installation of and subscripticn to bothk services. This service is offered to
both single-family homes and MDUs. n322 Many MMDS operators view MDUs as
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n343 1996 Act sec. 301{a)(2), 47 U.5.C. § 522(7}. Prior to the 1336 Act, to
qualify for this exception the buildings had to be under common ownership,
control, or management. 1997 Report. 13 FCT Red at 1085 P82, fn 297. [*1l18]

93. On July 13, 1999, the Commission adopted a Notice of Procposed Rulemaking
sesxing comment on a propesal to allow SMATV operators co use Cable Telavigion
Relay Service (“CARS") 12 GHz band channels to deliver video programming. n344
The proceading was initiated in response t3 a petition filed by OpTel, a SMATV
operator, on April 1, 139°94. While OpTel scught such authorizations only for
SMATV systems, the Commission broadened the proceeding to potentially include
all MVPDs as potential CARS licensees. r.345 The Commissicn also sought comment
on whether the CARS band should be expanded to include the fregquency band
segment from 13.20-13.25 GHzZ, currently designated for television broadcast
auxiliary service. ni4é

n3a4 Pecicion for Rulemaking To Amend Eligibilicy Reguirements in Part 78
Regarding 12 GHz Cable Television Relay Service, CS Docket No. 29-250, Netice of
Propesed Rulemaking, FCC 99-166 {rel. July 14, 1989].

ni4s Id. at P4.
n346 Id. at P3.

94. SMATV Operators. SMATV coperators, also known as private cable cperators,
consist of hundreds of private and public, small and medium size firms
‘throughout the nation. n347 Among the largast SMATV Gperators [*119] as of June
1999, were OpTel, Cable Plus, MidAtlant:ic Communicatiens, and OnePoint
Communicaciens Corp. n348 These relatively large SMATV operators sarve between
45,000 and 216,249 subscribers esach. n3«3 Many SMATV cperators sarve
approximately 3,000-4,000 customers. n3sQ

ni47 1997 Report, 13 FCC Red at 1085 P84; 1998 Repeorct, 13 FCC Red at 24341
P30 ' ' '

ni48 Who's Who in Private Cable, Private Zable k Wireless Cable, Dec. 1398,
at 13; facsimile from Independent Cable Television Association ("ICT ")y, Oet.
13, 199%, at 2. On October 28, 19%%, OpTel, Inc., voluncarily sought protection
undzr Chapter 11 of the U.S. Bankruptcy Code.

n3i49 Who's Who in Privare Cable, Private Cable & Wireless Cable, Dec. 1398,
at 18; facsimile from ICTA, Cct. 13, 18%%, at 2.

niso Facsimile frem ICTA, Oet. 13, 189%9, ac 2.

9% . Growch. As of December 1597, there wers approximately 24.% milliom
year-round occupied "households" {(indiv:dual dwelling units) located in MDU
housing in the United States, compremising approximately 25% of the estimated
$9.5 million total year-round cccupied Lousing units nationwide. n3sl Because
SMATV systems generally serve MDUs, and since a portion [*120] of MDUs are
currently governed by "perpetual" or lorg-zerm exclusive‘ccntracté with
franchised cable operators, SMATV cperators' potential residential subscriber FCC000000475
pase is likely somewhat legs cthan 25% of all households nationwide. n3s2 Last
year, we reported that there were 340,000 rasidential SMATV subscribers, as of
June 19%8. n3i53 This year, the same saurce escimates that there were
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approximately 1.5 millieon SMATV subscribers as ¢f June 15%5. nis4

nisl U.S. Census Bureau, American Housing Survey for the Uniced Scares ip
1597, Table 1A-1: "Introductory Characteristics-All Housing Units, " Qect. 1999,

nis2 Facsimile from ICTA, Oct. 13, 1599, at 2. "Perpetual" contracts
generally provide that they run for the cerm of a franchise "and any extensions

thereof."
n3s3 1998 Report, 13 FCC Rcd at 2434- P9g.

nis4 NCTA Comments at 5. Last vear, NCTA estimated that there were 940,000
residential SMATV subscribers as of June 1398. See App. C, Tbl. C-1. See also,
1998 Reporc, 13 FCC at 24341 PSC. The ircrease in the number of estimated SMATV
subscribers over last year mayv be attributable to the inexact method used for
estimating SMATV subscribers.

96 . Advanced [*121] and Other Service Offerings. Over the past several
years, private cable operators offering service over SMATV systems have begun to
offer many of the same- services cffered by franchised cable operatofs, including
local and long distance residential telephone service and Internet access. niss
In previcus years, we reportad that SMATV providers offer other unique services
such as cleogsed-circuit security meonitoring, veice mail, paging, and tfouch-screen
monitor kiosk customer service. niSé Video sarvices generate the most revenue
for SMATV coperators, followed by Internet access service, pay-per-view service,
security services, and telephony. n357 OpTel, che nation's largest SMATV
provider, offers bundled voice, video and data services to MDU residents in 13
markets. n3s8 CnePfPeoint Communicaticons Corp., a leading SMATV operator and
licensed competitive local exchange carrier ("CLEC"), offers telephony and
Internet access. niss

niss CpTel Comments at 3; 1997 Reporr, 13 FCC Red at 1085 P84; 1998 Report,
13 FCC Rcd at 24342 P32.

nisé 1988 Report, 13 FCC Red at 24341 P32,

n3s57 Private Cable Industry Facts, Privace Cable & Wireless Cable, Dec. 1998,
at 4. [*122] '

n3s8 who's Whoe jn Private Cabie, Privatz Cable & Wireless Cable, Dec. 1998,
at 18.

n3ss Id.

7. SMATV operators continue tc upgrade their systems in order to increase
channel capacity and service offerings. n3e0 According to one source, average
channel capacity ameong those responding <o a recent pell was approximately 89
channels, with a low of 50 channels and a high of 200 channels coffered. ni&l

n3é0 1598 Report, 13 FCC Rcd at 24347 P3l.

n3él Facsimile from ICTA, Oct. 13, 1%39, at 2. Nineteen SMATV operators 476
responded to ICTA's request for SMATV systam information. FCC000000
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TiVo Train, Broadcasting & Cable, September 13, 1593%. at 38; CabkleFAX Daily,
September %, 1939, at 2; Circuit City acvertising supplement to the Washingten
Post, November 7, 139%9.

n458 heep://www.tive.com; heep: //www. replaytv.com,

n4s9 htop://www.tivo.com,

n46C¢ hetp://www.raplaytv.com; John Markosff, 2 Makers Plan Introduccions of
Digital VCR, New York Times, March 2%, 1393, at Ci3. )

n46l Tivo 5-1/A.

120. The 1996 Act amendez section 651 of the Communications Act in order to
parmit telephone companiss to provide video services in their telephone service
areas. According to the statute, common carriers may: (1) provide video
programming to subscribers through radio caommunications under Title III of the
Communications Act; n4s2 {(2) provide transmission of video programming on a
common carriar basis under Title II of the Communications Act; n4é3 (3) provide
video programming as a cable system under Tictle VI of the Communzcatlons Act;
n464 or (4) provide videc programming by means cf an open video system ("QVS").
n4s65

n4é2 47 U.S.C. § 571(a) (1) . [*152]
n463 47 U.S.C. § 571(a){2).
n4es 47 U.5.C. § 571(a)(3}.

n4es 47 U.S.C. § 571(a}(3)-1(4).

121. In previous Reporcs, we noted that while LECs were not yet a naticnal
competitor in the MVPD market, their compezicive presence was growing. n4es
Currently, it appears that the rate of entry may be slowing by even the most
aggressive LECs, and several LECs have reduced or eliminated their MVPD efforts.
The decline in the rate of entry of LECs iafs che MVPD market may indicate that
some LECs have already entered the geograpaic markects they consider most
_profitable, and are now only f£illing gaps in areas of service.

1. Currant and Planned LEC Videe Daelivery

n466 1995 Report, 11 FCC Redé at 2110 P1l3; 1996 Report, 12 FCC Red at 4334
P67; 1997 Report, 13 FCC Red at 109% P10B; 1998 Report, 13 FCC Red ac 24353
PLll.

122 . MMDS, BellSouth remains the largest LEC investor in MMDS licenses and
systems. n467 Since the 1998 Report, howevar, BellSouth has not launched digital
MMDS services in any additional .l1ocalicies. n448 BellSouth's MMDS [*151]
service areas cover approximately 1.5 millisn homes in Florida, Atlanta,
Louisiana, -and Kentucky. n4s9 As of the third quarter of 1993, BellSouth had
130,000 MMDS subscribers. n47¢ In addition. GTE operates a digital MMDS system
in Oahu, Hawaii. n47l

FCC000000477
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n4s7 1998 Report, 13 FCC Rcd at 24354 Pllz.
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EXHIBIT O

DISH Network, Programming Overview, available on the DISH Network web site

<htrp://www.dishnetWQrk.corn/software/third_levcl_content/overview/index.asp>.
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Overview

Page 1 of 3
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COMPLETEOverview

Premium Movie Packages

" Over 2000 movies to choose from each month!

Four great packages combined into one-all for one great price!
Nots: Showtime 3, Showtime Bayond, HBO Comedy, StarziWast, and StarziCinema Wast
require DISH 500 .

HB® i .
THE v
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Th.. N.Ws

Jumenmm P; encore

Broadcast Networks and Superstations

Sports Péckages & A la Carte

@ ™
‘0.,"“".. HANNEL.
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=
THE COLF CHANNEL' The Rocing Network TRACKPOWER.c¢

Yy e el

o And ALWAYS check out our
- Pay-Per-View Sports!
- MBS R Click Here for PPV Event
S * Lineup. ;
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International Packages

R.‘\DIO RADIO BADIO
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NEW! SONY ENTERTAINMENT TELEVISICN is now
available on DISH Network! Check it out for FREE on
Channel 614 beginning August 30th and ending Octob.
1stil! * Enjoy the [atest movies, music, news, sports an
more - direct from India! '
customers must have a dish pointed at 61.5 to receaiv
this channe!

Adult A la Carte

A=
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Qverview . Page 3 of 3

Standard A la Carte

-

Bloomberg B w £ Disney

smansss

Pay-Per-View (PPV) Movies and Events

] And ALWAYS check out our Pay-Per-View Movies
: and Events!

oo ss Click here for our PPV Movie and Event lineup.

L :

~Site  _ Wab .)DISH
* Search Master Home
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EXHIBIT P

DISH Network, Basic Package Channel List, available on the DISH Network web site
<http://www.dishnetwork.com/software/third_level_content/top_1 004ndex.asp?packag
e_name=America™s%2BTop%2B100%2BCD&view=list>. | ‘
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Basic Packages ' S Page 1 of 4
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i [Select 2 destination....

on DISH Network.

Pleasa note: If you subscribe 1o AT100 you will receive only one Fox
regional sports network determined by your geographical location. If you
ara interested in receiving more sports programming, please check out

our MuitiSpent Package!

AMERICA'S TOP 100 CD

Monthly price: $29.99  Annual price: $330
Click Here to see the channeli lineup with logos...

Click the channel abbreviation link below for specific channel information. Hit t
"Back” button on your browser to return:

%

NETWORK
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130 f_'_—______:]Ee: American Mavie Classics
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Basic Packages . _ Page 2 of 4
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EXHIBIT Q

DISH Network Advertisement, USA TODAY, March 16, 2000, at 14A.
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EXHIBIT R

EchoStar Communications Corporation, Form 10-K for the year ended December 31,
1999, available on the SEC web site .
<http://www.sec.gov/Archives/edgar/data/ 1001082/000 1035704-00-000160. txt>,
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----- BEGIN PRIVACY-ENHANCED MESSAGE---=--

Proc~Type: 2001,MIC-CLEAR )

Originator-Name: webmasterf@www.sec.gov

Criginator~-Key-asymmetric:
MFnggYEVQgSAQICAfBDSgAwaJAWZsNKKQAV:BzYZeranlWyKBXmZv3dTINen
TWSMTvr2zLADbmMYQaionwgSsDW3F60aM5D3tdezXMmT 21 T+E+twIDAQAB

MIC-Info: RSA-MD53,RSA,

Eu02xSrgRdviMUATqQONEGKnhxdknHkAxZhyRFwe jS4gYgKyzNVIViJIBLIX1cksm
v5Prwecenl/cipNIxgwPKMw==

<SEC-DOCUMENT>00C1033704~-00-000160.txt : 20000314
<SEC-HZADER>0001033704-00-000160.hdxr.sgml : 20000314

Page 1 of 126

4

ACCESSICN NUMBER: 0001035704-00-000160

CONFCRMED SUBMISSION TYPE: 10-K

PUBLIC DOCUMENT COUNT: 5

CONFORMED PEZIRICE OF REPORT: 169981231

FILZD AS OF DATE: 20000313

FILER: :

COMPANY DATA: ; 3

COMPRNY CONFORMED NAME: ECHOSTAR COMMUNICATIONS CORP :
CENTRAL INDEX KEY: 0001001082 T - :
STANDARD INDUSTRIAL CLASSIFICATION: CAZLE & OTHER PAY TELEVISION E
IRS NUMBER: 880326997
STATE OF INCORPORATION: NV .
FISCAL YEAR END: 1231

TORM TYPE: 10-¥
SEC ACT:
SEC FILE NUMBER: 0C0-26176
FILM NUMBER: 367106
BUSINESS ADDRESS:
STREET 1: ' " 5701 SOUTH SANTA FE DRIVE
CIT:: . LITTLETON
STATE: cOo
ZIP: 80120
BUSINESS PHONE: 3037231000
‘MAIL ADDRESS:
. STREET 1: ‘S701 SOUTH SANTA FE DRIVE
CITY: LITTLETON
STATE: co
ZIp: ) 80120
</ZEC~-HZADER>
<DOCUMENT>
<TYPE>10-K
<SEQUENCE>1

<DESCRIPTION>FORM 10-K FOR FISCAL YEAR END DECEMBER 31, 19%%
<TEXT> )

<PAGEL> 1

. . UNITED STATES .
SECURITIES AND EXCHANGE COMMISSION
- Washington, D.C. 20545
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Page 2 of 126

1

1

FORM 10-K

(Mark Oneﬁ
[x]- ANNUAL RZEORT PURSUANT TC SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 19834 FOR THE FISCAL YEAR ENDED DECEMBER 31, 1499
OR
[ TRANSITICON REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1934 _ .
Far the transition period from te

Commission file number: 0-26176

ECHOSTAR CCMMUNICATIONS CORPORATION
(Zxact name of registrant as specified in its charter)

NEVADA 88-0336997
{Szate or other jurisdictien | (I.R.S. Employgr
of incorporation ¢r-crganization Identification Na,}

5701 §. SANTA FEL
LITTLETON, COLORADC 80120
(Address of principal executive offices} (Zip Code)

Registrant's telephone number, including area cede: (303) 723-1000
Securities registered pursuant te Section 12(b) of the Act: None

Securities registered pursuant to Section 12(g) of the Act: Class A Common
Stock, 50.01 par
value 6 3/4% Series
C Cumulative
Convertible
Preferred Stock

Indicate by check mark whether the Registrant (1) has filed all reports required
tao be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during
the preceding 12 months (or for such sherter period that the Registrant was
raguired toc file such reports), and (2} has been subject to such filing
requirements for the past 90 days. Yes [X] No [ ]

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405
of Regulation 3-K is not contained herein, and will not be contained, to the
best of Regisirant's knowledge, in defiritive proxy or information statements
incorporated by reference in Part III of this Foerm 10-K or any amendment to this
cForm 10-K. [ ]

As of March 7, 2000, the aggregate market value of Class A Common Stock
held by non-affiliates* of the Registrant approximated $13.4 billion based upon
the clesing price of the Class A Common Stock as reported on the Nasdag National
Market as of the close of business on that date.

As of March 7, 2000, the Registrant's outstanding Commen stock
consisted of 114,079,274 shares .of Class A Common-Stock and 119,217,604 shares FC(C000000495
of Class B Common Stock, each §0.01 par wvalue.
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1

\

audic services available today. As cof December 31, 1999, approximately 13
millicn United States househclds subscribed to direct broadcast satellite anc
other direct-to-heme satellite services. Qur DBS system presently includes
FCC-allacated D33 licenses, five operational D35S savellites, digital satellite
receivers, twe digital broadcast cperaticns centers, customer service
faciliries, and other assets used in our coperazions. We believe that DISH
Network offers programming packages that have a bester "price-to-value”
relationshic than packages currently offered bDv most other sSuBseribrion
televisiorn oroviders, particularly cable TV operatgrs. We be_leve there
continues to be significant unsatisfied demand for high quality, reasonably
priced television programming services.

. We started offering subscription television services on the DISH
Network in March 1996. As.of December 31, 1999, more than 3.4 million households
subscribed te DISH Network programming services. During 1999, more than 1.4
million net new households subscribed to our direct bSroadcast satellite
services, an increase of 63% from 1998. Further, in 1999, J.D. Power and
Associates ranked us number one in overall customer satisfaction in the pay TV
industiry and a Consumer Reports customer satisfaction survey rated DISH Network
.highest in the "Satellite TV Providers” category.

COMPONENTS OF A DBS SYSTEM - =
In order to provide pragramming services to DISH Network subscribers,
we lave entered into agreements with video, audio and data pregrammers, who
deliver thelr programming content to our digital broadcast cperations cgenter in
Cheyenne, Wyoming, via commercial satellites, fiber optics or microwave
transmissions. We monitor theose signals for quality, and can add promotional
messages, public service programming or other information. Equipment at our
digital broadcast operations center then digitizes, compresses, encrypts and
combines the signal with other necessary data, such as conditional access
information. We then "uplink” or transmit the signals to one of our DBS
satellites where we then broadcast directly to DISH Network subscribers.

" <PAGE> 5

In order to recaive DISH Network programming, a subscriber needs:

o a8 satellite antenna, which people sometimes refer to as a "dish,™
and related components;

o an integrated receiver/deceder, which people scmetimes refer to as
a "satellite receiver” or "set-top beox"; and

<] a telavision set.

Set-top boxes communicate with our authorization center thzeugh
telephone lines to report the purchase of pay-per-view movies and other events.

Conditicnal Access System. We use conditional access technology to
encrypt the programming so only those who pay can receive the programming. We
use microchips placed on credit card-sized access cards, or "smart cards" to
control access to authorized programming content. We own 30% of NagraStar LLC, a
Jjoint venture that provides us with smart cards. NagraStar purchases these smart
Ccards from Nagra Plus SA, a Swiss company that owns the eother 50% of NagraStar
LLC. These smart cards, which we can update or replace periodically, are a key
element in preserving the security of our conditional access system. When a
consumer orders a particular channel, we send a message Dy satellite that
instructs the smart card to permit ‘decryotion of the programming for viewing by FCC000000495
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- EXHIBIT §

star advertisement, produced by EchoStar [ECC0006563].
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EXHIBITT

Web page from AT&T's Internet site, <http:/www .cable.att.com/cgi-bin/index.fcg>.
This page is accessible by entering a ZIP code for an area serviced by AT&T digital
cable (such as 80210). - |
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ATE&T: Services and Pricit

Supporting Our
Community

AT&T proudly supports Denver area
community activities. Our ongoing
commitment to sponsoring special
events, benefits and outreach
programs keeps
us in touch with
¢ our neighbors'
. interests and

. concermns.

* Check this
space regularly for an update of
AT&T-sponsored events in your area.

T FOR BUSHESS - FOR HOME = AGCESS. ATAT

AT&T Makes It Personal.

In addition to providing you the best in
home entertainment, we respond to your
individual needs -- from programming
choices to community events to billing
questions. So get to know your AT&T
Broadband Representative, and start
enjoying outstandlng entertainment —
and superior local service.

GO Digital?

AT&T Digital Cable gives you, ]

the entertainment you crave
— with greater variety,
control, and programming
choices — right through the
cablein -3

your =

home. DIGITAL CABLE
No special digital TV, no

satellite equipment to buy and |
, insta!lj It couldn't be easier to

get great entertainment.

rme e e
ia ey

—

hone

http:.-’f':\nw.broadband.an.com/local/l 512.hunl

ABOUT ATA&T » WRITE TO US + HELP/SEARCH

| Search ATET +
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~ EXHIBITU

Comments of EchoStar Communications Corporation, /n re Ann.ual Assessment of the
Status of Competition. in Markets for the Delivery of Video Programmng, FCC CS
Docket No. 97-141 (July 23, 1997), available on the FCC web site,

<https://haifoss.fcc. gov/prod/ecfs/remeve cgi’native_or_pdf=pdf&id_document=1878
570001> and

<https://haifoss.fcc.gov/prod/ecfs/retrieve. cgl"natlvc or_pdf=pdf&id_document=1878
570002>.
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Before the v T ey
FEDERAL COMMUNICATIONS COMMISSION ’
Washington, D.C. 20554 S
(a0
DOGKE} FILE COPY ORIGINAL

In the Matter of )

)
Annual Assessment of the ) CS Docket No. 97-141
Status of Competition in )
Markets for the Delivery )
of Video Programming )

) ) :
)
COMMENTS OF ECHOSTAR
COMMUNICATIONS CORPORATION
David K. Moskowitz Philip L. Malet
Senior Vice President and General Counsetl Pantelis Michalopoulos
EchgStar Communications Corporation Colleen A. Sechrest
90 Inverness Circle East STEPTOE & JOHNSON LLP
Englewood, CO 80112 1330 Connecticut Avenue, N.W,
: : Washington, D.C. 20036
202/429-3000

Karen E. Watson

Director Governmental Relations

EchoStar Communications Corporation

1850 M Street, N.W., Suite 1070 Its Attorneys
Washington, D.C. 20036

July 23, 1997
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resource for introduction of viable competition against cable operators; and expand cable
operators' affiliation with programming services to include News Corp.'s programming and
sports rights ernpire.

EchoStar is a Direct Broadcast Satellite ("DBS") provider with two operational
. satellites at the 119° W.L. orbital location and close to 600,000~ subscribers. EchoStar is
virtually the only DBS provider pursuing a pure strategy of head-on, direct competition against
cable. However, while DBS service remains the most likely alternative with the realistic
potential of eroding tl-'xe'cable ﬁﬁera.tors' dominance, EchoStar has been hampcred.;n its efforts to

realize that potential.

L CABLE OPERATORS POSSESS MARKET POWER IN THE MVPD MARKET

A. EchoStar's Competitive Efforts

Ever since it commenced DBS service in the spring of 1996, EchoStar has viewed

cable subscribers as its prima:"y'target market. Accordingly, EchoStar has priced and structured

its offering with the primary purpose of attracting tible subscribers. First, EchoStar broke new

ground among DBS providers in March 1996 by substantially reducing the upfront cost of the
dish to the subscriber from $499 to $199. On June 1, 1997, EchoStar moved DBS pricing one
step closer to the cable paradigm by e.]iminating the requirement that new subscribers purchase a
prepaid one-year subscription.

Second, EchoStar ha.s; priced its packages at monthly mte;'. welil below

comparable cable offerings. Thus, EchoStar offers its America's Top 40™ package at $19.99 per

[
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month, as compared to over $30 for comparable cable service. Third, EchoStar has offered
discounts to cable subscribers, available upon presenting a cable invoice.

As a result of its intense promotional eﬁ'orts, aggressive pricing and consistent
high quality of its DISH offering, EchoStar has been able to increase its subscriber baselto about
582,000 as of June 30, 1997 and over 600,000 currently. Moreover, EchoStar believes that

abéut 60% of its subscribers have switched to EchoStar from cable systems.

Nevmhelcss EchoStar's subscribers base remains negligible comparcd to the 65
million cable households Furthennore as discussed below, EchoStar’s offering has fiot

resulted in downward pressure on cable rates, which are indeed on the rise.
B. EchoStar's Constraints

In attempting to compete against the entrenched multi-channel providers,
EchoStar is hampered by several constraints. First, unlike cable operators, EchoStar does not at
present offer local programming. The Commission has recognized that the inability to offer local
signals piaces DBS at a competitive disadvantage to-other MV'PDs.x Indeed, cable operators
have seized on this signiﬁcarit and well-publicized handicap in their advertising campaigns
against satellite programming distributors. EchoStar plans to start offering local nemﬁrk signals
in the areas where these signals priginate upon the launch of its third satellite, scheduled for
September 1996. That satellite, however, will operate from a partial-CONUS location — 61.5°

W.L. Moareover, EchoStar's current satellites have no spot beam capacity, meaning that

L Paul Farhi, "Biggest Cable Operator To Raise Rates 7% in '97," The Washington Post
(Mar. 14, 1997).

z See 1996 Cable Competition Report at 11 38, 43, . FCC000000507
. ) . 3 - '
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EXHIBIT V

| Comments of the United States Department of Justice, In re Application of MCI
Telecommunications Corporanon and EchoStar 110 Corporation, FCC File No. SAT-
ASG-19981202-00093 (January 14, 1999).
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 :

[n the Mamer of the Applicution of

)
MCI TELECOMMINICATIONS ) File No. SAT-ASG-19981202-00093
CORPORATION and ECHOSTAR 110 )
CORPORATION )
A. Douglas Melamed Donald J. Russell
Principal Depury Assistant Aflorney General  James R. Wade
Antitrust Division Andrew S, Cowan
Donna E. Patterson Telecommunications Task Force
Deputy Assistant Attomney General
Antitrust Division Antitrust Division
U.S. Department of Justice
1401 H Street, N.W_, Suite 8000
Washington. D.C. 20530
(202) 514-5621
January 14, 1999
COMMENTS OF THE

UNITED STATES DEPARTMENT OF JUSTICE

MCI Telecommunications Corporation has requested approval to transfer its license to
operate 28 channels at the 110 West Longitude DBS slot to EchoStar Communications
Corporatior. This proposed transaction does not pose any significant risk to competition in
the _
dismibution of multichanne! video programming. Rather, the transaction will greatly increase
EchoStar's capacity to wransmit videa programming and, in so doing, will enhance its ability
10 ‘ y
compete aggressively and effectively against other distributors of multicharmel video
programming, including the cable companies that dominate these distribution markets.
Prompt o _
approval of this application by the Commission will provide important competitive benefits FCC000000511
to ‘ :
he millions of households tha pl'.m:hasc multichanne! video programming services. Page 768
] Exhibit V P
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I . '
FOR PUBLIC INSPECTION ’:




TUMMEFATO T T e T MON, & '3 0o nid T oLToNDosia ety oro
. DoEAENA L .7 i...% uss N{C\'la AN A Teozeome ~“-..E’.a'geijlof9'

small - . : :

share of the overall MVPD market. When examined in the context of the relevant product
ruarket, and taking into account the structure and characteristics of that market, it is clear that
EchoStar's application presents no significant compenttve cony - Rather, approval of

EchoStar's request promises to facilitate new and potentiaily significant cornpetition between
DBS and cable providers, thereby benefitting consumers of MVPD services.

A.  The relevant market is the provision of MVPD services,

The relevant product market in which to analyze this transaction is the distribution of
multiple channels of video prugramming directly to the home. The programming can be
delivered by various methods, including cable, satcllite and wireless technologies. The
Commission has consistentiy taken the view that MVPD is the proper product market for

evaluating competitive issues relating to cable television and DBS.£ DOJ's extensive

Paged

investigation in connection with the Primestar litigation uncoversd considerable evidencc to
validate this market definition. ,

Under the DOJ Harizontal Merger Guidelines. on which the Comruission has relied in
the -
past. cable and DBS are considered 1o be in the same product marker if they are close
substirutes '
for one another, such that consumers would switch from one to the other in response to a
price
increase in either.$ The DOT's investigation of the distibution of multichannel video
programming indicates that consumers view DBS and cable as similar and to a large degree
substitutable.

First, both cable and DBS techoologies provide essentially the same service to
customers: :

(1) the delivery of multiple channels of video, typically auywhere between 35 and 175:
(2) programming that includes a mixture of "basic” services (such as ESPN, CNN, USA and
INT),
as well as premium services (such as HBO, Showtime and Cinemax) that are not available
"over- B
the-air”; in exchange for (3) a monthly subscription fee. One initial point of differentiation
between the two services, the large initial cost of DBS equipment, has been all but
eliminated as , _ )
DBS firms, led by EchoStar, have attracted consumers by offering deeply discounted

- receiving
cquipment and installation rates.

Second, DOJ found extensive evidence of customer switching from cable to DBS. More
and more new DBS subscribers in recent years are former cable subscribers who sither

stopped
buying cable or downgraded their cable service once they purchased a DBS system. This
trend )
' . Page 7
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contrasts with the early days of DBS, when new subscribers most often came fom uncabled
areas. [ndeed, competition from DBS is particularly important to cable firms because the
cable
customers most apt to switch to DBS are profitable "premium” customers, attracted by the
¢xtensive programming choices that DBS offars. These customers account for a
disproportionate '
share of cable's subscription revenues, a fact well-recognized by cable providers.

DOJ found additional evidence to support an MVPD product market definition in the
fact

that cable television companies have devcloged business plans thar Sp eciﬁc:ﬂx counter the
erceived competinive threat from DBS. d considerable tme and money
itort p 3 " marketing strategies. For
otline through which consumers
i purchasing it and steered back to ¢ - <

comipanies have also run anti-DBS advertising, just as irms have attacked cable in their
own markeling efforts. On a more positive note, cable irms have spent hundreds of millions
of

dollars upgrading their systems in order to stay competitive with the channel sclection and
picture quality of DBS. Leo Hindery, Jr., president of Tele-Communications, Inc., the
counury's
second-largest cable system operator, testified befors a Senate subcoramittee that "more than
any
other non-cable MVPD, DBS has fundamentally changed the video distribution landscape
and
the competitive dynamics of the marketplace. It has altered the way that cable operators
package - :
and price their services and the way that we serve our customers."?

The reaction of the cable industry in 1997 1o an earlier EchoStar/News Corp. alliance, to
bave been called American Sky Broadcasting ("ASkyB"), also demonstrates that cable and
DBS , o

Page §

compete in the same product market. Before News Corp. and MCI announced the Primestar
dcal, they had planned to partner with EchoStar to use the 110 slot o launch a high-power
DBS
service. Cable executives immediately reated ASkyB as a formidable potential competitor.
In .
the days that followed the uaveiling of ASkyB, cable exccutives suggested that a masgive
battle . .
between ASkyB and cable would ensue.? .

In short, the views and actions of consumers, statements and strategic behavior by cable
tirms, and the vicws of other indusoy participants convincingly demonstrated that DBS and

cable , , : FCC000000513
compete against each ather in local MVPD mark- s throughout the country.
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EXHIBIT W

Federal Communications Commission, First Report, In re Implementation of Section
19 of the Cable Te[evzs:on Consumer Protection and Competition Act of {992, Annual
Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, FCC CS Docket No. 94-48, 9 FCC Red. 7442 (rel. September 28, 1994),
available on Westlaw (1994 WL 528274) and Lexis (1994 FCC LEXIS 5322).
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LEXSEE 9 fcc rcd 7442
In the Matter of Implementacicn of Section 19 of the Cable
Telavision Consumer Protect.on and Competition Act of 1982
Annual Assessment of the Status of Competition in the Market
for the Delivery »f Video Programming
CS Docker No. 94-48
FEDERAL COMMUNIZATIONS CQMMISSION

9 FCC Rcd 7442; 1994 FCC LEXZS 5322; 75 Rad. Reg. 2d (P & F)
415

RELEASE-NUMBER:
FCC 94-238

September 28, 1994 Released; Adopted September 195, 1394
ACTION: [*=+1]
FIRST REPORT
JUDGES :

By the Commission

OPINION:
[*7445] I.
INTRODUCTION

1. Pursuant to the Cable Telesvisior Consumer Protection and Competition Act
of 1992 (the "1992 Cable Act"™ or “the rct"), .nl the Commissicn is required to
report to Congress annually "on the staztus of competition in the market for the
delivery of video programming." n2 This report {(the "Report” or the "Competition
Report"} is the first of these annual competition studies. n3

nl Pub. L. No. 102-385, 106 Stat. 1460 {(amending the Communications Act of
1934 (the "Communications Act"}) and codified at 47 U.5.C. § 151, et seq.).

n2 Communications Act § 628{g)., 47 U.5.C. § 548(g) !requiring the Commission
to report to Congress "beginning not léter than 18 months after promulgation of
_the regulations reguired by [Section 1ftc) of the 1992 Cakle Actl"). Those
regulations were adoptaed on April 1, 1:%3. Implementation of Sections 12 & 19
of the 1992 Cable Act -- Dev. of Competiticn & Diversity in Video Programming
Dist. & Carriage, First Report & Order ("Program Access Reporc & QOrder®), 8 FCC
Red 335% (1993), recon. pending MM Docket No. 82-265. Consequently, the Report
is due on OQctober 1, 1994. ' B

000516
n3 The Commission began this study with a notice of ingquiry, whigh it FCCO000

released May 1%, 1994. Implementaticn of Secrion 19 of the 1992 Cable Agt --
Annual Assessment of the Stacus of Comrpetition in the Markec for the Delivery of
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Commission has adopted a two-part test for determining whether consumers are
"served" by two MVPDs: each MVPD's service must both be both technically
available and actually available to cakle subscribers. Implementation of
Sections of the 1992 Cable Act -- Rate Regulat:on, Report & Order Further Notice
of Proposed Rulemaking ("1993 Rate Repcr:t & Order™) P38, 8 FCC Red 5631, 5666
(1993). An MVPD's service is considered comparable if it provides at least 12
channels "including at least c¢ne channel of nonbroadcast service programming.®
Id. For purposes of determining when the 1S% threshold is reached, the
subscriberships of all alternacive MVPLs serving at least 50% of the households
in the franchise area are aggregated. Id. at 5662-65.

nll3 Communications Act § 623(1}{1) (A}, 47 U.5.C. § 543(1) (1) (A},

nll4 Id. at § 543(L)(1}1C), 47 . 5.C. § §43(1) (1) (C). As of September 16,
13%4, a total of 135 claims raising che existence of "effective competition” in
certification proceedings before the Commission have been made by cable system
cperators. Of these, 11 (all of which are pending), are based on the 50/15
standazd of the 1992 Cable Act. The other 124 of those "effective competition®
claims are based on the 30% penetraticr standard A total of 131 of these 124
cases have been resolved {eight have been denied, while five have been
dismissed!. [**40] - -

4. Implications of Market Definiticn for This and Future Reports

49. Product Market. For purposes of this Report, the relevant product market
contemplated in the 19%2 Act -- multichannel videc programming service -- is the
appropriate starting peint for assessing the status of competition in the market
for the delivery of video programming. A primary focus of this Report, and a
cenctral concern of the 1992 Cable Act, is the extent to which MVPDs that use
alternative technelogies are emerging as significant competitors to cable
operaters. In addition to cable operators (which include direct competitors
known as "overbuilders®), MMDS, DBS, ard TVRO providers are specifically
irncluded within the statutory definiticn of an MVPD, nll5 and the Commission has
subsequently determined that VDT and SMATV systems should be considered MVDDs,
as well. nllé Consequently, this Report will evaluate the status of providers
utilizing each of these technclogies. i

nlls Communications Act § 602(12), «7 U.S5.C. § 522(12).

nlle 19%3 Rate Report & Order PP2i-12, § FCC Rcd at 5650-51. The Commission
reserved judgment as to whether LMDS systems or digitally-compressed broadcast
signals would £it within the statutory definition, and the Commissien expressly
held that leased access providers offering compressed or multiplexad
mult:clannel videc programming were not MVPDs because they used the same
facilities as the cable systesm operator. Id. [#+41]

50. In addition, the Commission will discuss other vides prograﬁming _
distribution media as potential substitutes for cable gervices. While the use
of current proadecast technology is expressly excluded from the statutory
definition of an MVPD (because a broadcast station does not offer "multiple”
channels of video programming and is nct offered on a subscription basis), the ch3000000517
Commission neonetheless includes a discussion of broadcast television in this
Report, given broadcasting's potantial conétralning effect on cable industry
conduct. Finally, the Commission discusses in this section other delivery media
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EXHIBIT X

| Federal Communications Commussion, Fifth Anpual Report, /n re Annual Assessment
of the Status of Competition in Markets for the Delivery of Video Programming, FCC
CS Docket No. 98-102, 13 FCC Red. 24284 (rel. December 23, 1998), available on
Westlaw (1998 WL 892964) and Lexis (1998 FCC LEXIS 6502).
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LEXSEE 13 fcuo red 242384

In the Matter of Annual Ass2ssment of the Status of
Compecition in Markets for the Zelivery of Video Programming

CS Docket No. 398-102
FEDERAL COMMUNICATIONS COMMISSION

13 FCC Red 24284; 1958 FCC LEXIS 6502, 14 Comm. Reg. (P & F)
§23

RELEARSE-NUMBEE: FCC 98-13135%
December 23, 1598 Released; Adopted Decémber 17, 1938
ACTION: [**1] FIF7TH ANNUAL REPORT

JUDGES : -

By the Commission: Chairman Kennard and Commissioners Ness, -Powell aad
Tristani issuing separate stataments; Commissicner Furchtgott-Roth dissenting
and issuing a statement

OPINION:
[*24284] [*24286) 1. INTRODUCTION

1. This is the Commission's fifth anrual report (“1998 Report") nl to
Congress submitted pursuant to Section €23(g) of the Communications Act of 1934,
as amended ("Communications Act"). Sectica 628.g) requires the Commission to
report annually to Congress on the stacus of competition in markets for the
delivery of video programming. ni Congress imposed this annual reporting
requirement in the Cabie Television Consuner Protecticn and Competition Act of
1992 ("1992 Cable Act") n3 as a means of obtaining information on the
competitive status of markets for the delivery ¢f video programming. nd

_ nl The Commission's first four reports appear at: Implementation of Section
'19 of the 1%92 Cable Act (Annual Assessment of the Status of Competition in the
Marker for the Delivery of Video Prograrwming!, CS Decket No. 94-48, First Report
(*1994 Repcrc®), 9 PCC Rod 7442 (1994); Aanual Assessment of the Status of
Competition in the Market for the Deliverv of Video Programming, CS Docket No.
95-61, Second Annual Reporr (*1995 Reporc"), 1l FCC Rcd 2060 (1896); Rnnual
Assessment of che Status of Competition in the Market for che Delivery of Video
Programming, €S Docket No. $6-133, Third Annual Report ("1596 Report”), 12 FCC
Rcd 4358 (1997); and Annual Assessment of the Status of Competition in-Markets
for the Delivery of Video Programming, CS Docket No. 97-141. Fourth Annual
Report ("1597 Report”), 13 FCC Rcd 1034 (1983). ([+*2]

n2 Commupications Act of 1934, as amended, § 628(g}, 47 U.5.C. § 548(g]
(1996) ("Communications Act"']. '

FCC000000520
nl Pub. L. No. 102-385, 106 Stat. 14€G (1992).. _
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of competltlcn in markets for the delivery of multichannel video Programming.
1994 Report, 9 FCC Red at 7623, App. H. [+*5]

.B. Summary of Findings

5. In the 1998 Report, we address the status of competition in markets for
the delivery of video programming, discuss how the regulatory changes enacted in
the 1996 Act have affected the competitivs enviromment, and describe barriers to
competition that continue to exist. The information gathered in this report
provides the last comprehensive picture of the state of cable competition prior
to March 31, 1999, the date on which the Zommission's authority under Section
€23 (c) {3) to review complaints submitted by local franchising authoritias
concerning increases in rates for cable programming service ("CPS"} tiers
sunsets. n8

n8 See Sections 623(¢) (3) and (c}(4); 47 U.5.C. § 543(c}(3) and (c) (4).

6. The Report finds that competitive alternatives and consumer choices are
gtill developning. We find thatfcable television continues to be the _PTimary
delivery technolegy for the distribution >f multichannel video programmin
continues te occupy a dominant position in the MVPD marketplace ] As of June
"1998, 85% of all MVED subscribers received video programming service from local
franchised cable operators compared to 27% a year [*+*8] earlier.

7. There has been an increase in the tstal number of subscribers to noncable
MVPDs . Much of this increase is attributable to the continued growth of DBS,
which is attracting former cable subscribars and consumers not previously
subscribing to an MVPD, Between June 1957 and June 1998, the DBS grew from
approximately 5 million subscribers to 7.2 million subscribers. DBS subscribers
now represent 9.40% of all MVPD subscribers compared to 6.85% a year earlier. In
addition, new open video systems ("0VS") nave launched in a few areas. However,
there have been declines in the number of subscribers and market shares of HSD,
MMDS, and SMATV over the last year and th2 cne existing LMDS system recently
terminated service. There alsc has heen a limited number of additicnal cable
overbuilds in the last'year In communitias where the incumbent cable operators
face such competition, they respond in [*24288} a variety of ways, including
lowering prices, adding channels at the same monthly rate, improving customer
service, or adding new services such as iateractive programming.

8. A total of 76.6 million househclds subscribed to multichannel vides
Programming services as of June 1998, up 4.1% over [**7] the 73.6 million
househclds subscribing to MVPDs in June 1397. This subscriber growth accompanied
a 2.3 percentage point increase in multicaannel video programming discributors’
penetration of television househelds to 73.2% in June 1998. During this period,
the number of cable subscribers continued to grow, reaching 65.4 million ag of
June 1338 up about 2% over the 64.2 millisn cable subscribers in June 1997. The
total number of noncable MVPD subscribers grew from 9.5 million as of June 1997
to 11.2 million as of June 1994, .an increaazse of over 18% since the 19%7 Report.

2. During the period under review, cakls rates rose more than four times the
.rate of inflatien. Acecording to the Bureau of Labor Statistics, between June
1937 and June 1998, cable prices rose 7.3% compared te a 1.7% increase in the  FC(C000000521
Consumer Price Index {"CPI")}, which is us=24 to measure general price changes. A
portion of these rate increases is attrikicable to capital expenditures for the
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